N THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF TEXAS
HOUSTON DI VI SI ON

In Re Enron Corporation
Securities, Derivative &
"ERI SA” Litigation

MARK NEVBY, ET AL.,
Plaintiffs

VS.

ENRON CORPORATI ON, ET AL.,

Def endant s

MDL- 1446

CVIL ACTION NO. H-01-3624
CONSOLI DATED CASES

THE REGENTS OF THE UNI VERSI TY
OF CALI FORNI A, et al.

I ndi vidually and On Behal f of
All Ohers Simlarly Situated,

Pl aintiffs,
VS.
KENNETH L. LAY, et al.

Def endant s.
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OPINION AND ORDER

Pendi ng before the Court

in the above referenced cause

Is the Texas State Board of Public Accountancy’'s (“the Board s”)

notion to intervene (instrument #3173) under Feder al

Rul e of C vil

Procedure 24(b)(2)(permni ssive intervention)! to gain access to the

! Rule 24(b)(2) provides in relevant part,
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anyone may be

permtted to intervene in an action: . . . (2)
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parties’ ESL website and to depositions and rel ated exhibits. The
Board, which is charged with licensing and disciplining Texas
Certified Public Accounts and with pronul gati ng accounting rules,?
is investigating alleged audit failures that may have led to
Enron’s collapse to determne whether any Texas accountant
| i censees vi ol ated the Public Accountancy Act or the Board’'s rul es
and thus has questions of fact and law in commobn with sone
di scovery in this litigation. The Board nmaintains that it does
not seek to participate in the discovery process and therefore its
intervention will not cause prejudice or delay to the parties.
Mor eover, intervention would serve judicial econony since the
Board is statutorily authorized to subpoena depositions fromeach
accountant or request copies of their depositions.® Moreover sone
accountants have refused to provide such copies, based on the
Court’s confidentiality orders, so intervention would avoid the
filing of additional notions to obtain such nmaterials.
Alternatively, if the Court denies the notion to intervene, the
Board asks the Court to nodify its orders to allow the Board
access to the ESL website, depositions and rel ated exhibits.

Two parties have filed responses.

statute or executive order, the officer or
agency upon tinely application may be
permtted to intervene in the action. In
exercising its discretion the court shal
consi der whether the intervention will unduly
delay or prejudice the adjudication of the
rights of the original parties.

2 Tex. Ccc. Code § 901. 151 (Vernon 2004).

3 Tex. Ccc. Code 8§ 901.166; 22 Tex. Admi n. Code § 501.93 (West
2004) .



Vinson & Elkins L.L.P. has stated that it takes no
position on the notion to intervene but asks the Court to order
the Board to conply with the Court’s July 2, 2004 Confidentiality
Order for Deposition Testinmony and Exhibits (#2247) and all
subsequent orders granting confidential treatnment to specified
exhibits and testinony. #3246.

Art hur Andersen LLP objects for several reasons. First
it argues that the Board does not neet the Fifth Grcuit’s test
for perm ssive intervention under Deus v. Allstate Ins. Co., 15
F.3d 506, 525-26 (5'" Cir. 1994)(holding that where “[t]he only
purpose of the attenpted intervention was to gain access to
docunent s and testinony that are subject to [a] protective order,”
there was no “justiciable controversy or claim absent sone
underlying right creating standing for novants. . . . Intervention
generally is not appropriate where the applicant can protect its
interests and/or recover on its clains through sone other
neans.”), cert. denied, 513 U S. 1014 (1994),* because its
purpose, i.e., solely to obtain discovery, is not a proper ground
for intervention. Second, argues Arthur Andersen, the Board is
circunventing discovery procedures established for it under the
Public Accountancy Act, while permtting intervention would

provide the Board access to information beyond the scope

“In Deus the Fifth Crcuit observed that the purpose of Rule
24(b) is “to prevent nmultiple |awsuits where common questions of
| aw or fact are involved but is not intended to allow the creation
of whol e new suits by the intervernors.” 15 F.3d at 525. Here the
Board does not seek to create a whole newsuit by its intervention,
but for pragmatic reasons to preserve judicial econony by sharing
di scovery materials that overlap with its own investigation of
Enron’ s audi ting.



established by the Texas Legislature. Mdreover Arthur Andersen
points out that wunder section 901 of the Act, the Board is
aut hori zed to seek enforcenent of its discovery requests in Texas
state court, not in federal court, and that permtting
intervention would inproperly “deprive Texas state courts of
matters that are properly subject to their supervision.” Third,
the Board seeks discovery far beyond that in which it has a
legitimate interest, i.e., all information posted to the ESL
website by all parties to the litigation and all depositions of
all parties, witnesses and third-parties, nost of whom are not
accountants, while its “overbroad” request would prejudice
nonparty deponents, who have no notice because they do not have
access to the ESL website, by depriving themof the opportunity to
chal l enge it. Andersen notes that the presunption of public
access does not apply to pretrial discovery materials. Sec. &

Exchange Comm’n, 273 F.3d 222, 232 (2d G r. 2001).°> Last, the

> This Court agrees. There is a conmon law right of public
access to judicial docunents that predates the Constitution,
al though wvarious Gircuit Courts of Appeals define *judicial
docunent” differently. Nixon v. Warner Communications, Inc., 435
U S. 589, 597-98 (1978); Belo Broadcasting Corp. v. United States,
654 F.2d 423, 429 (5'" Cir. 198l); United States v. Amodeo, 44 F.3d
141, 145 (2d Cr. 1995)(and cases cited therein). The Third
Circuit requires that the docunent have been filed with the court.
Pansy v. Borough of Stroudsburg, 23 F.3d 772, 782 (3d Gr. 1994).
The First Grcuit uses the termfor docunents that have a role in
t he adj udi cati on process, that have been utilized in the approval
process and subnmitted to the court in the course of that process,
such as sunmary judgment evidence; it would not include pretrial
di scovery. FTC v. Standard Financial Management Corp., 830 F.2d
404 (1t Cr. 1987); in accord Amodeo, 44 F.3d at 145 (“We think
that the itemnust be relevant to the performance in the judicial
process in order for it to be designated a judicial docunent.”).
In many Circuits there is a strong presunption in favor of public
access to judicial docunments. Id. But see Belo, 654 F.2d at 434
(“[T] he presunption--however gauged—in favor of public access to



notion contradicts the Court’s standi ng orders about access to the
ESL website and confidentiality of deposition transcripts, as well
as the deponents’ and the parties’ reasonable expectations of
confidentiality.® Arthur Andersen cites the standard established
iNn Martindell v. International Telephone and Telegraph Corp., 594
F.2d 291, 296 (2d Cir. 1979), in which the appellate court
rejected the governnent’s request, for a grand jury crimnal
i nvestigation, for access to pretrial depositions transcripts
taken in a civil action in which the government was not a party
and concluded that access to confidential discovery infornmation
shoul d only be all owed where the party seeking to intervene shows
“extraordi nary circunstance or conpelling need”; “a w tness shoul d
be entitled to rely upon the enforceability of a protective order

against any third part[y], including the Governnent.”’” See also

judicial records-[is] one of the interests to be weighed.”); SEC v.
Van Waeyenberghe, 900 F.2d 845, 848 n.4 (5" Cir. 1991)(“we have
refused to assign a particular weight” to the presunption in favor
of the public’'s comon |aw right of access to judicial records).
The docunents sought by the Board have not been filed with the
Court and not been submtted relating to notions for review and
ruling by the Court.

® Arthur Andersen also conplains that the Board obtained
unaut hori zed and unl awf ul access to the website in early 2004 unti |
the website adm nistrators di scovered that fact and termnated it.
The Board responds, with a supporting docunent, that Plaintiffs’
| iaison, after being inforned by the Attorney General’s office that
the Board was seeking access to the website, providing the Board
with a usernane and password. After Arthur Andersen objected to
the Board's use of the website and provided the Court’s order of
July 2, 2004, the Board ceased its use and filed the notion to
intervene to obtain court authorization.

" This Court observes that in Martindell, the panel consi dered
“public interest in obtaining all relevant evidence required for
| aw enforcenent purposes” as favoring allowi ng the governnent
access to the docunents, but concluded that it was outweighed
because “‘the Governnment as investigator has awesone powers’ which



Daniels v. City of New York, 200 F.R D. 205 207 (S.D.NY.
2001) (Martindell places burden on governnment “to show sone
extraordinary circunstances or conpelling need justifying
nodi fications of a protective order.”); SEC v. TheStreet.com, 273
F. 3d 222, 230, 231 (2d Cir. 2001)(“[Protective orders i ssued under
Rul e 26(c) serve ‘the vital function . . . of ‘secur[ing] the
just, speedy, and inexpensive determ nation’ of civil disputes .

by encouraging full disclosure of all evidence that m ght

conceivably be relevant’”; “If protective orders were easily
nodified . . . parties wuld be less forthcomng in giving
testinmony and less willing to settle their disputes”; “It is .

presunptively unfair for courts to nodify protective orders
which assure confidentiality wupon which the parties have

reasonably relied.”).
In reply, the Board points out that this Court has

previously ruled that the Fifth Grcuit, subsequent to its opinion

render unnecessary its exploitation of the fruits of private
l[itigation.” 594 F.2d at 296.

Three other appellate courts, the Fourth, Eleventh, and
Ninth Grcuits, have rejected the Martindell standard and adopted
a per se rule that protective orders cannot shield discovery from
grand jury subpoenas. In re Grand Jury Subpoena, 836 F.2d 1468 (4'"
Cr. 1988), cert. denied, 487 U.S. 1240 (1988); In re Grand Jury
Proceedings, 995 F.2d 1013 (11'" Cr. 1993); In re Grand Jury
Subpoena, 62 F.3d 1222, 1224 (9'" Cir. 1995). The First Circuit has
“chart[ed] a different course” and held, “A grand jury’ s subpoena
trunps a Rule 26(c) protective order unless the person seeking to
avoid the subpoena can denonstrate the existence of exceptiona
ci rcunstances that clearly favor subordi nating the subpoena to the
protective order.” In re Grand Jury Subpoena, 138 F.3d 442, 445
(1%t CGr. 1998), cert. denied sub nom. Doakes v. United States, 524
U S. 939 (1998),

Here the situation is distinguishabl e because the entity,
a regul atory agency of state governnent, is involved in civil, not
crimnal, enforcenent of its rules and regul atory power. Therefore
the need for access is |ess conpelling.



in Deus, concluded that “standing is not required for perm ssive
i ntervention.” Newby v. Enron Corp. (In re Enron Corp.
Securities, Derivative & “ERISA” Litigation,” No. MDL-1446, ClV.
A HO01-3624, 2004 W 405886, *23 (S.D. Tex. Feb. 25,
2004) (recogni zing a split anong the Crcuit Courts of Appeals by
concluding the ~court *“is bound by the Fifth Crcuit’'s
determnation that standing is not required for permssive
intervention”), citing Ruiz v. Estelle, 161 F.3d 814, 832, 830 (5'"
Cr. 1998)(“We find the better reasoning in those cases which hol d
that Article 11l does not require intervenors to possess
standi ng”; “Article 111 does not require intervenors to
I ndependently possess standing where the intervention is into a
subsi sting and continuing Article Il case or controversy and the
ultimate relief sought by the intervenors is al so being sought by
at |east one subsisting party wth standing to do so.”).
Furthernore the Fifth Grcuit has stated that “intervention is
proper ‘where no one would be hurt and greater justice could be
attained.’” Effjohn Int’1 Cruise Holdings, Inc. v. A&L Sales,
Inc., 346 F.3d 552, 560 (5'" GCir. 2003). The Board di stingui shes
t he circunstances here fromthose in Deus, an action brought by an
i nsurance agent against an insurer for breach of an enploynent
contract and for workers’ conpensation benefits, in which
nonparties with no connection to the suit sought to intervene to
obtain discovery subject to a protective order. Here, it urges,
a regulatory agency is seeking permssive intervention in a
massi ve class action litigation directly invol ving the individuals

it regul ates. Mor eover the only objector, Arthur Andersen, no



| onger holds an accounting |icense by a |icensed certified public
account ant . No one has denobnstrated an overriding property or
privacy interest that should prevail over the Board s need for
access to the discovery process because such concern can be
protected by this Court’s confidentiality orders, with which the
Board is willing to conply, and by the Board’ s confidentiality
statute, Tex. COcc. Code 8 901.160. It contends that those deposed
expect that their depositions will be available to any party in
the case and adding the Board as a party by permtting the
intervention should not be an unfair surprise to anyone. The
Board points out that Arthur Andersen has not responded to its
argunent for judicial econonmy. In the sane vein it also maintains
that it needs access to the website to |learn which individuals
have been deposed and topics on which they were to testify before
It can issue individual subpoenas for transcripts and exhibits.
It is well established that nonparties to a case seeking
access to docunents and records under a protective order® or under
seal in a civil case may do so by a notion for perm ssive
i ntervention under Rule 24(b)(2). See, e.g., San Jose Mercury
News, Inc., 187 F.3d 1096, 1100 (9" Cir. 1999); EEOC v. National
Children’s Center, 146 F.3d 1042, 1045 (D.C. G r. 1998)(and cases

8 “It is well-established that the fruits of pretrial
di scovery are, in the absence of a court order to the contrary,
presunptively public” [enphasis added by this Court], but Rule
26(c) permts a federal judge to override this presunption upon a
showi ng of “good cause.” San Jose Mercury News, 187 F.3d at 1103,
citing Citizens First Nat’l Bank v. Cincinnati Ins. Co., 178 F.3d
943, 944-45 (7" Cir. 1999); pPublic Citizen v. Liggett Group, Inc.,
858 F.2d 775, 789 (1t Cr. 1988); and In re Agent Orange Product
Liability Litig., 821 F.2d 139, 145-46 (2d Cr. 1987).



cited therein). “[Plermissive intervention is an inherently
di scretionary enterprise,” with the district court’s decision
subj ect to abuse of discretion review. EEOC, 146 F.3d at 1046.

Normal Iy the woul d-be intervenor nust denonstrate that
it has (1) an i ndependent ground for subject matter jurisdiction,
(2) a tinely notion, and (3) a claim or defense that has a
question of lawor fact in common with the main action. EEOC, 146
F.3d at 1046. Some courts have carved out a narrow exception to
the first prong where the party seeks intervention for the limted
purpose of obtaining access to docunents protected by a
confidentiality order because the woul d-be intervenor is nerely
asking the court to exercise a power it already has, i.e., to
nmodi fy the confidentiality order, and not to rule on the nerits of
a claimor defense. 1d. at 1047 (and cases cited therein). The
Board clearly shares conmon questions of law and fact with the
original parties in this class action. No one has objected that
the Board’s notion is untinmely. Thus the Court finds that the
three requirements for permssive intervention have been net.

Rul e 24(b) also requires the district court to “consi der
whether the intervention will unduly delay or prejudice the
adj udi cation of the rights of the original parties.” Fed. R G v.
P. 24(b). The Court sees no reason why the intervention for the
limted purpose of access to deposition transcripts and exhibits
woul d unduly delay the litigation. The key issue instead is
possi bl e prejudice.

Arthur Andersen relies on the Second Circuit’s somewhat

strict and rigid rule. TheStreet.com, 273 F.3d at 229 (“Were



there has been reasonable reliance by a party or deponent, a
District Court should not nodify a protective order granted under
Rul e 26(c) ‘absent a show ng of inprovidence in the grant of [the]
order or some extraordinary circunstance or conpelling need.”),
quoting Martindell, 594 F.2d at 296. Qher Crcuits take a nore
fl exi bl e approach. EEOC v. Nat’l Children’s Center, 146 F.3d at
1045-46 (“Because of the need for ‘an effective nechanism for

third-party clains of access to information generated through

judicial proceedings . . . we have expressed a willingness to
adopt flexible interpretations of Rule 24 in special
circunstances. . . . Accordingly we hold that third parties nmay

be allowed to perm ssively intervene under Rule 24(b) for the
limted purpose of seeking access to materials that have been
shielded from public view either by seal or by a protective
order.”); San Jose Mercury News, 187 F.3d at 1103 (“the fruits of
pretrial discovery are, in the absence of a court order to the
contrary, presunptively public” and where the district court
“entered a blanket stipulated protective order pursuant to Rule
26(c)[,] [s]uch bl anket orders are i nherently subject to chall enge
and nodi fication, as the party resisting disclosure generally has
not nmade a particularized showi ng of good cause with respect to
any individual docunent”).

The Court recognizes that Deus v. Allstate Insurance

Company is still good lawin the Fifth Crcuit, but finds that it
can be distinguished from the instant case on its facts. The
intervening party is a governnental agency with broad

investigatory powers and resources to obtain the protected
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material on its own. Nevertheless, conservation of judicial and
governnmental resources point to allowing the Board' s intervention
to obtain access to the ESL website and to depositions and rel at ed
exhibits so long as the Board adheres to the Court’s July 2, 2004
Confidentiality Order for Deposition Testinony and Exhibits
(I'nstrunment #2247) and all subsequent orders granting confidenti al
treatnment to specified exhibits and testinony. Accordingly, the
Court

ORDERS t hat the Texas State Board of Public
Accountancy’s notion to intervene to gain access to the ESL
website and to depositions and related exhibits (#3173) is
GRANTED. It is further

ORDERED t hat the Texas State Board of Public Accountancy
must conply with the Court’s July 2, 2004 Confidentiality Order
for Deposition Testinony and Exhibits (#2247) and all subsequent
orders granting confidential treatnent to specified exhibits and
testi nony.

SIGNED at Houston, Texas, this 3'¢ day of June, 2005.

VELI NDA HARMON
UNI TED STATES DI STRI CT JUDGE
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